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Insolvency Rules 2016: Decision Making

At a Glance...

The Insolvency Rules 2016 (the 2016 Rules) have effect from 6 April 2016.
A key change introduced by the 2016 Rules is a new approach to decision
making, including a deemed consent procedure. The new approach

is designed to ease the administrative and cost burden in insolvency
proceedings, and is summarised below.

Deemed consent

The deemed consent procedure is available unless the decision relates to
remuneration, or is otherwise required by the Insolvency Act 1986, the 2016
Rules or the court. The deemed consent approach allows an office holder to
give notice of a decision to relevant creditors (i.e., those entitled to vote on the
matter).’ The periods of notice required are set out in Rule 15.11 of the 2016
Rules.

In order to object, a creditor must send a notice of objection to the office
holder and this must be received on or before the decision date in order to be
counted. This notice must be accompanied by a proof of debt, unless this has
already been provided. Unless 10 per cent or more in value of creditors object
and provided at least one valid vote is received on or before the decision date,
the decision will be deemed passed.?

If 10 per cent or more in value object to the proposed deemed decision, one of
the qualifying decision procedures under the 2016 Rules must be used and the
deemed consent procedure cannot be used for further decisions on the same
matter.

If 10 per cent or more in value or in number, or more than 10 individual
creditors request a physical meeting within five business days of receipt of
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Reedsmith notice of the proposed deemed decision, deemed consent will be unavailable
and a physical meeting must be convened.?

Qualifying decision procedures

Typically, deemed consent will be the default decision making procedure under
the 2016 Rules. However, where this is not available, or has been objected to
by the requisite number of creditors, one of the qualifying decision precedures
listed below will be used. The qualifying decision procedures under the 2016
Rules include:

1. Correspondence
2. Electronic voting
3. Virtual meetings
4. Physical meetings

5. Any other method of decision-making which affords creditors an equal right
to participate

Note that, if 10 percent or more in value or in number, or more than 10
individual creditors request, a physical meeting must be convened.

The diagram in the enclosed document also sets out the decision making
process.

1 The term ‘creditors’ in this note shall include a reference to a company’s contributories.

2  Pers. 246ZF of the Insolvency Act 1986, as inserted by the Small Business, Enterprise and
Employment Act 2015 (SBEEA) and Rule 15.9.

3 Pers. 264ZE of the Insolvency Act 1986, as inserted by the SBEEA and Rule 15.8.
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Table A: Deemed consent procedure

No

Use deemed consent procedure:

* Provide notice to creditors
(see Rule 15.11)

* Creditors may (i) require a physical
meeting (no later than 5 business
days from receiving the notice of
the decision) (Rule 15.6) and/or (ii)
object (Rule 15.8)

* Votes must be received on/before
the decision date and accompanied
by a proof of debt (unless already
supplied), to be counted (Rule 15.9)

Do the Insolvency Act
1986, the Insolvency Rules
2016 or the Court require
the decision to be taken
by Qualifying Decision
Procedure ("“QDP")?
(5.2642F)

Yes

Refer to Table B

Assessment of responses

Under 10% of relevant
creditors object and at least
one valid vote received

Decision treated
as made

10% or more of relevant
creditors object (s.246ZF)

Use QDP -
See Table B

10% or more in value or
number or 10 or more
creditors request physical
meeting (s.246ZE)

Convene physical meeting
Office holder must send
notice convening meeting
no later than 3 business
days after the threshold
for physical meeting has
been met (Rule 15.6(5))

Table B: Qualifying Decision Procedures (per Rule 15.3)

Correspondence

Virtual meeting
(Rule 15.5)

Any other
method allowing
creditor equal
participation

Electronic voting
(Rule 15.4)

(Rule 15.6)

Physical meeting
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